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THE COURT ATTENDANT: Please come to order. 

THE COURT: Bring the jurors in, please. 

(The following proceedings were then had in open court in 
the presence of the jury.) 

THE COURT ATTENDANT: Please be seated and come to 
order. Court is again in session. 

THE COURT: Okay. Miss Alexander. 

MS. ALEXANDER: Thank you, your Honor. 

And I'll try to keep my voice up. 

Q (By MS. ALEXANDER) Is that on? 

A I don't — is it on? Okay. 

Q You had said that used to bum cigarettes when you were a 

kid in Rochester. Who did you bum cigarettes from? 

A Well, actually it wasn't Rochester, it was Saint Louis. 

Q Saint Louis. 

A And it was from — mainly from my brother, Dave. 

Q And would you hang out with him and bum cigarettes? 

A Yes. 

Q Tell us what you'd — what you'd see, what you remember 

doing. 

A I remember bumming cigarettes from him in the yard and 

also at card games. There were — just a bunch of kids got 
together, and we sat around playing cards, and I always used to 
bum from him there. I did actually buy my own cigarettes from 
time to time, and smoked those. 

Q And how would you go about buying cigarettes? 

A Uh, mainly there was a gas station just a little distance 

from our house that I used to go up and they had a cage, like 
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a — oh, a cigarette holder on the wall with — with a cage, 
and you just asked the attendant for a pack of whatever you 
want and he'd give it to you. 

Q And what kind of cigarettes were you bumming from your 

brother, David? 

A Winston. Dave smoked Winston exclusively. 

Q And what kind of — what brand were you buying at the gas 

station? 


A Uh, Winston. 

Q All right. I was asking you about ads, and I want to 

finish up here — we have Exhibit 678.3c, which I've previously 
showed to counsel — and ask you if you recognize this Winston 
ad. 


(Plaintiffs' Exhibit 678.3c was marked for 
identification.) 


THE WITNESS: Yes, I do. Do you know what time period 
that was? 

Q (By MS. ALEXANDER) No. I don't have the year on it. 

Sorry. 

A Okay. Then I'll say that I remember one like that. That 

looks very, very familiar, but one like it. 

Q And I've also previously shown to counsel, 678.309, a 

Winston ad. 

A Yes. 

Q Do you remember this one or — 

A Yes, I believe I do. Yes. 

Q Again, down here, the tag line? 

A "Winston tastes good like a cigarette should." We — 
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just kind of as a side, but when we smoked Winstons, we'd 
always take the cigarette and (indicating) "Winston tastes good 
like a cigarette should." I mean it's kind of dumb, but I 
think it was the power of the tag line. 

Q And what — what time period? How old were you when you 

did that? 

A Uh, 12, 13, 14. Mainly at the card games. 

Q Okay. And this is 678.31, Winston ad. 

Do you remember seeing this one or one like it? 

A Uh, one like it. 

Q And you told us that you also, when you were a teenager 

in junior high and high school, looked at TIME magazine? 

A Yes. 

Q I want to show you some TIME magazines which are also in 

evidence. This is 1822.8, TIME magazine, November 15, 1971. 

MS. ALEXANDER: These were previously shown to Counsel, 
your Honor. 

Q (By MS ALEXANDER) And this TIME magazine has a Marlboro 

ad on the back? 

MR. GROSSMAN: Oh, may we approach, your Honor? 

THE COURT: Yes. 

MR. GROSSMAN: Given the date. 

THE COURT: Approach the bench, please. 

(The following bench conference was then had.) 

THE COURT: Okay. 

MR. GROSSMAN: Counsel gave the date as 1971. It's 
preempted to be — to be challenging advertising during that 
period. 
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MS. ALEXANDER: I'm not challenging the advertising. 

This is something that he saw which influenced him for — for 
smoking. 

MR. GROSSMAN: Any claim based upon advertising after 
1969 or July 1969 is preempted. To — the whole idea that — 
that advertising influenced him after that date is preempted. 
The idea that there's anything wrongful is preempted. 

MS. ALEXANDER: Well, the preemption has to deal with 
what they say in here, the ads, and what it is that — any 
warnings or claims that they're making. But this is simply a 
picture with an ad that influenced him. 

THE COURT: I'm going to sustain the objection. 

MS. ALEXANDER: All right. 

(Bench conference concluded.) 

Q (By MS. ALEXANDER) You told us that there came a time 

when you switched to Merits; is that right? 

A Yes. 

Q And when was that? 

A 1976. Right — yeah, 1976. 

Q And from the time you went to high school, you said that 

you had — during all through high school you smoked Winstons; 
is that right? 

A Yes. 


MR. GROSSMAN: Objection, your Honor, misstates 


testimony. 


Q 

high 


THE COURT: Please answer. 

(By MS. ALEXANDER) Did you smoke Winstons all through 
school? 
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A Yes. 
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2 Q And what was it about Winston ads that attracted you? 

3 A The — they were always doing fun things. The tag line 

4 was a very powerful tag line. It was a popular cigarette. It 

5 just — it always looked like it was the fun and in thing to 

6 do. I guess that's — 

7 Q What effect did the Winston ads have on your smoking? 

8 A It made me feel very good to smoke Winston. It was — I 

9 identified with the brand, and I — I liked their advertising. 


10 

I obviously liked the tag line. This 

is also 

in connection 

11 

with 

all the television advertisements. I like their ads on 

12 

TV. 

They were 

just powerful ads. 



13 

Q 

After you finished high school. 

did you 

go to college? 

14 

A 

Uh, yes. 




15 

Q 

In what 

— where did you go? 



16 

A 

Saint Louis University. 



17 

Q 

And how 

long were you there? 



18 

A 

Uh, not 

— I graduated from Saint Louis 

University, but I 

19 

had 

gone at different times. 



20 

Q 

Is there 

some point when you went to help your mother out 

21 

on her ranch? 




22 

A 

Yes. 




23 

Q 

When was 

that? 



24 

A 

That was 

right in the middle of 

my senior year, 1975. 

25 

1975 





26 

Q 

Now, how 

was it that you ended 

up at the ranch? 

27 

A 

I went out for — I had gone to 

summer 

school, and I went 

28 

out 

to — on a 

vacation, for about a 

two-week 

vacation, and 
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while I was there it was decided that the ranch would be sold. 

And I volunteered to stay on the ranch until it was sold and 

then go back to — to school. We — 

Q Is that to help your mother out? 

A Yes, that was — yes. 

Q And how long did it end up that you were there? 

A Three-and-a-half years. I was just going to say, we 

thought that it would just take a semester and I'd be right 
back in. But it wound up — it was not a large ranch by New 
Mexico standards, but it was a section and a half, and it wound 
up taking three-and-a-half years to sell. 

Q I'm going to show you 18 — 1839-a. 

(Plaintiffs' Exhibit 1839-a was marked for 
identification.) 


MS. ALEXANDER: I would move 1839-a, your Honor. 

THE COURT: Any objection? 

MR. GROSSMAN: Your Honor, it can be shown to the jury. 
We can discuss admissibility later. 

THE COURT: Approach the bench, please. 

MR. GROSSMAN: Yes. 

(The following bench conference was then had.) 

THE COURT: This is just a picture of him, right? 

MR. GROSSMAN: Yeah. I just don't know the relevance. 
THE COURT: Okay. But if — I don't want to defer too 
many of these things so we're going to create a problem in the 
future. Unless there's some significant concern about — 

MR. GROSSMAN: I don't have a significant concern. 

THE COURT: All right. 
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MR. GROSSMAN: Okay. I do about some of the prior 
pictures, but not about this. 
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THE COURT: Okay. I'll take those up as soon as — 

MR. GROSSMAN: Okay. 

THE COURT: Let's just proceed now. 

MS. ALEXANDER: So I move this picture, your Honor. 
THE COURT: Any objection? 

MR. GROSSMAN: No, your Honor. 

MR. BARRON: No, your Honor. 


10 


THE COURT: It's received. What is the exhibit number? 

11 


(Plaintiffs' Exhibit 1839-a was received 

in evidence.) 

12 


MS. ALEXANDER: 1839-a. 



13 


THE COURT: All right. 

Thank you. 


14 

Q 

(By MS. ALEXANDER) Can 

you tell us what 

this is a 

15 

picture of. 



16 

A 

That is a picture of me. 

a young me, on our ranch in 

17 

New 

Mexico. Those are the front pastures, the 

hay barn in the 

18 

back 

and the Capitan Mountains 

behind that. 


19 

Q 

So about how old are you 

in this picture? 


20 

A 

Uh twenty — 26. 25, 26 

. 


21 

Q 

And — 



22 

A 

I can tell you — let me 

see. 26. And I 

see the May 

23 

'76 

on the side. So that would be — I'd be 26 

. 

24 

Q 

And what cigarettes were 

you smoking when 

you were on the 

25 

ranch? 



26 

A 

Marlboro and Merit. 



27 

Q 

I want to go back to — 

you said that you 

were smoking 

28 

Winstons in high school. When 

did you switch to Marlboro? 
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A In 1966. 

Q And why did you switch? 

A Uh, I was told by a friend that Winstons were for girls, 

so I — 

Q So that did it for Winstons? 

A That did it for Winston. And Marlboro was right there; 

that was definitely not for girls so — 

Q When you were at the ranch and you look back, what do you 

see yourself doing when you were on the ranch? 

A Uh, my duties on the ranch? 

Q Right. Tell us the kinds of things you did. 

A It was my mother's ranch, so I took care of all aspects 

of the ranch. 

Q Did you rope cattle? 

A I — you don't really rope cattle in — in, at least in 

modern days. You can't see it, but just forward of that fence 
there's a corral and what they call a slide shoot, and all your 
branding, your paste — pasting of cattle, de-licing, was all 
done through this slide shoot. And — but the herding and the 
tending of the horses and the cattle, that's pretty much, you 
know, like the old west. 

Q Did you ride a horse? 

A Oh, yeah. In fact, I — I — well, again, you see the 

cowboys, you know, getting flipped around by broncs, you start 
training them as soon as they're born, so by the time you get 
on them you just ride away. And I did all that, branding, 
training of the horses. Just anything that — that happened 
on — anything that were to happen on the ranch, I was 
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1 responsible for. 

2 Q So you started smoking Marlboros in '66. And how long 

3 did you smoke Marlboros? 
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A Ten years. 

Q Until '76? 

A Yes. And I often — when I was riding, when I first got 

out there, I would imagine myself as the Marlboro man, you 
know, riding around in the mountains and — I mean, I was 
just — you know, it was kind of a dream come true in that 
sense. 


Q Was it then when you were on the — well, strike that. 

What year did you switch to Merits? 

A Uh, in — sometime in — in 1966, after I had been on the 

ranch. 

Q Why did you start smoking Merits? 

A I saw an ad for Merits that kind of peaked my interest. 

Q What was it that peaked your interest? 

A That it was — 


MR. BARRON: Can we approach the bench on this before — 

THE COURT: Yes. 

(The following bench conference was then had.) 

MR. BARRON: The Merit ads commence in 1976, and under 
the preemption doctrine, I don't think it is appropriate to 
attack that brand and those ads in the way that plaintiffs have 
suggested they were going to in opening statement, and in 
opposition to motions for summary judgment, things like that. 

If — if there is a false statement of fact in the ad, 
that is one thing, which, you know, there is not. But to 
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attack it on the basis that they wish to, I think, again, is 
inappropriate under the 1969 Labeling Act. 

So, you know, the open-ended questions like, you know. 
Why did you do something, poses that problem for me. I think 
we need to have a fairly salient series of questions, and I'm 
not sure that it could be done anyway, and have relevant 
evidence develop. So maybe — if you maybe have an offer of 
proof — 


MS. ALEXANDER: Well, he switched because it's supposed 
to be low tar. That's the only place I'm going. 

THE COURT: You don't object to that question, do you? 

MS. ALEXANDER: I'll just ask in a leading way, did you 
switch because it was low tar, and I can be done with it. 

MR. GROSSMAN: One can learn that it's low tar from a 
variety of sources, and if he doesn't relate his testimony to 
advertising but just his knowledge that it's low tar — 

MS. ALEXANDER: I'll just ask it in a leading way so we 
don't get into what the ad said. 

MR. GROSSMAN: Yes. 

THE COURT: Okay. 

MS. ALEXANDER: Okay. 

(Bench conference concluded.) 

Q (By MS. ALEXANDER) Did you switch to Merits because 

they were supposed to be low tar? 

A Yes. 

Q I'm going to show you some ads that we already have in 

evidence. I've already shown the to Counsel. 

MR. BARRON: Well, your Honor, we just had a conversation 
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about this. I'm not sure what the — 

THE COURT: Approach the bench, please. 

MR. GROSSMAN: Miss Alexander — 

MS. ALEXANDER: Yes. 
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MR. GROSSMAN: I'm going to turn this around. 

MS. ALEXANDER: Do you want to bring all of them? 

(The following bench conference was then had.) 

THE COURT: Where are you going with this now? 

MS. ALEXANDER: I was just going to ask him if he's seen 
these ads, but it seems to me that he has to have some 
information as to how they're low tar as opposed to just 
somebody telling him. 

MR. BARRON: I move this is misconduct, your Honor. We 
just had a sidebar, and then to go and flip the Merit ad right 
in front of the jury and to suggest what her purpose is, it's 
contrary to what she just agreed to. 

THE COURT: I'm going to sustain the objection. 

Don't display those to the jury. 

MR. GROSSMAN: I turned around your other — 

MS. ALEXANDER: All right. 

(Bench conference concluded.) 

Q (By MS. ALEXANDER) When you switched to Merits and you 

thought — you thought that they were low tar; is that right? 

A Uh, yes. Lower tar. 

Q Lower tar. And in switching to them, did you — were you 

still a daily smoker? 

A Yes. 

Q And how much did you smoke Merits? 
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A A pack a day. 

Q And did you — at any time when you were smoking Merits, 

did you think that the low tar was supposed to be better? 

A Yes. The — 

Q Did you know that when you were smoking Merits — did 

anybody tell you that there were vent holes in the filters of 
Merits? 


A No. 

Q Did anyone tell you, or did you have information from any 

source that you were supposed to hold the Merit in a special 
way not to cover up the vent holes? 

MR. GROSSMAN: Leading, your Honor. 

THE COURT: Sustained. 

Q (By MS. ALEXANDER) Did anyone tell you, or did you have 

information from any source that you were supposed to hold the 
Merit in any special way? 

MR. GROSSMAN: Objection; leading. 

THE COURT: Sustain. It's leading. Sustain. 

Q (By MS. ALEXANDER) When you were smoking Merits, did you 

smoke in the same way that you smoked the Marlboros and 
Winstons before them? 

A Yes. 

Q Did there come a time when you would take off the 

filters? David said something about that. 

A Uh, yes. Do you want me to — 

Q When did you take filters off the Merits? When did you 

start doing that? 

A Uh, approximately — well, it was an evolutionary 

SACRAMENTO COUNTY OFFICIAL COURT REPORTERS 6824 

MICHELLE K. MADRID, CSR NO. 11401 


6825 

process, but approximately three years after I began smoking 
Merits. 

Q How did — tell us how that evolved, that you would start 

to smoke Merits without the filter. 

A When I was on the ranch, sometimes an entire pack would 
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6 be crushed, and instead of throwing away a cigarette, I'd just 

7 tear the broken part off and smoke the rest of it. And I 

8 noticed, wow, it really gave you a good hit. And slowly over 

9 the — the years, it became more and more prevalent that I 


10 

would tear a filter off until it — and I don't tear them 

.off 

11 

hundred percent of the time even now, but whereas before 

I 

12 

really — you could say I never tore off the filter, now 

it' s 

13 

predominantly that I do. 



14 

Q 

But not always? 



15 

A 

Not always, no. 



16 

Q 

You said that you're smoking now? 



17 

A 

Yes . 



18 

Q 

How much do you smoke now? 



19 

A 

Approximately four cigarettes a day. 



20 

Q 

And those are Merits? 



21 

A 

Uh, yes. 



22 

Q 

I want to go back to when you were young, 11 years 

old. 

23 

and 

when you first became a daily smoker. 

And remind us 

how 

24 

much 

you were smoking when you were 11. 



25 

A 

Uh, I'd say approximately two to five 

cigarettes. 

You 

26 

know 

, it would vary. 



27 

Q 

And when you were 12, about how many 

per day? 


28 

A 

Uh, five to eight. 
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1 

Q 

And then when you were 13? 



2 

A 

Uh, 13? I would say eight. 



3 

Q 

Now, when you became a daily smoker. 

did anyone tell you 

4 

smoking cigarettes could cause you serious 

disease? 


5 

A 

No. 



6 


MR. GROSSMAN: Objection; leading, your Honor. 


7 


THE COURT: Sustained. 



8 

Q 

(By MS. ALEXANDER) Did you have any 

understanding 

as to 

9 

what 

the potential health effects would be 

from smoking when 

10 

you 

started? 



11 

A 

No. 



12 

Q 

Did you have any understanding of the 

dangers of smoking 

13 

A 

No. 



14 

Q 

Do you remember when the Surgeon General's warnings 

went 

15 

on? 




16 

A 

The — the Surgeon General's? 



17 

Q 

When warnings first went on the packs 




18 A I think there was an original warning that didn't mention 

19 the Surgeon General, and I think that was 1966. I — I'm not 

20 sure. And if I remember correctly, it said cigarette smoking 

21 may be hazardous to your health. 

22 Q What meaning to you when you were 16, if any, did a 

23 warning that said that something may be dangerous to your 

24 health have on you? 

25 A It didn't have any meaning at all, I guess for two 

26 reasons. First, that the warning itself was it may be, it may 

27 not be. And then secondly, by that time, I think I was well 

28 addicted, and so it just wouldn't have meant anything. 
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1 Q Now, do you remember when the warnings on the packs got 

2 stronger? 

3 A I think in either 1967 or 1969, one of the two. There 

4 was a — 

5 THE COURT: Just respond to the questions now, please. 

6 Next question. 
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Q (By MS. ALEXANDER) Did that stronger warning have any 

effect on you one way or the other on you in changing your 
smoking? 

A No, no. 

Q Did you ever try to quit? 

A Uh, yes. 

Q Okay. Let's talk about that, when you tried to quit. 

When did you first try to quit smoking? 

A In 1992. 

Q And when you tried to quit, how did it make you feel? 

A I — I couldn't quit. I — my — I — it just — I 

needed a cigarette. I needed it to satisfy my overwhelming 
craving for a cigarette. 

Q How did it — what were the feelings of physical 

symptoms, if any, did you have? 

A I couldn't concentrate on — on a task. If I went 

without a cigarette, I would be very irritable, very grumpy. 

I — I think that's — I think that's pretty much it. 

Q What did you do to try to quit? 

A I got some patches. This was in 1992. 

Q And how did the patches work for you? 

A It slowed down my — my smoking, but as soon as I ran 
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out — ran out of the patches, I just started back immediately. 
Q Did you try anything else besides patches to quit smoking 

A I tried gum, you know, the nicotine gum. I tried cold 

turkey. I tried hypnosis. I — 

Q How did the hypnosis work? 

A It didn't work at all. 

Q It didn't work? 

A No. I — I tried it twice. The first time it was three 

or four hours and I lit up, and the second time I went from the 
hypnotist down to my car and lit up. It just — it didn't — 
it didn't work. 

Q When — other than what you've already told us about, 

when you were in the seminary, what's the longest time that 
you've gone without smoking? 

A Uh, I developed pneumonia a couple years ago, and it was 

just physically impossible to smoke. And I used that 
opportunity to try, again, to stop smoking. And the longest, 
to answer your question, was a month. 

Q And other than that time when you had pneumonia, when you 

tried to quit with the patch and with the hypnosis, what's the 
longest time you went without smoking? 

A Several hours. 

Q Now, in trying to quit, did — did you have — in 

addition to the physical symptoms that you described, was 
there — did you want to quit? 

A At what point in time? 

Q In 1992, did you want to quit? 


A 


Uh, yes. 
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Q Now, I'd like to talk to you a little bit about — you 

mentioned the word "addicted." You felt that you were 
addicted. When you started smoking cigarettes as a teenager 
and younger, did you understand that cigarettes could be 
addictive? 


A No. 

MR. GROSSMAN: Objection; leading. 
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THE COURT: Sustained. 

Q (By MS. ALEXANDER) Did you ever hear anything about 

addiction when you started smoking? 

A No. 

Q And did you think that — as you were smoking during high 

school, did you know then whether or not you were addicted? 

MR. GROSSMAN: Leading, your Honor. 

THE COURT: Overruled. 

THE WITNESS: I knew that I — I — my body demanded 
cigarettes. I'm sorry. Can you ask me that one more time? 

Q Let me ask you this way. When you were a teenager, did 

you have any information that nicotine could cause addiction in 
people? 

MR. GROSSMAN: Objection, your Honor. Leading. 

THE COURT: Sustained. 

Q (By MS. ALEXANDER) Did you know what the effects of 

nicotine were when you were a teenager? 

A No. 


Q Did you know that — the concept that cigarettes could 

cause serious disease or cancer? Did you understand that when 
you first started smoking? 
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A No. 

Q Was — was there anything that anybody in authority, 

teachers or priests or anyone else, taught you about the health 
effects of smoking? 

A Nothing. 

Q Did any of your doctors smoke when you were growing up? 

A Yes. 

Q What time period was that? How old were you? 

A Uh, 1962 until — well, until I moved out of the house, 

and then this doctor continued smoking. 

Q When you first started smoking regularly on a daily 

basis, was there anything on the packages like skull and 
crossbones, anything like that? 

A No. 

Q When you were a teenager and just started smoking, did 

you know what cancer was? 

A I believe so. I mean to the extent a young teenager 

would understand it. 

Q Did you know what emphysema was? 

A No. 


Q When did you — as you were growing up, did you see any 

other people of authority besides the doctors and teachers and 
the priests, did you see other people of authority smoking? 

A My — my parents. Almost all the friends of my parents. 

They were certainly authority figures. 

Q I want to talk now about when you were diagnosed. What 

led to you first being diagnosed? 

A It was 1999. I was getting ready to go to bed, and I had 
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a severe pain right here (indicating). And I could not get 
comfortable no matter what position, and I told my wife that it 
was unlike anything I had experienced before. 

THE COURT: Identify the location of the pain for the 
record. It's not clear what "right here" means on the record. 

MS. ALEXANDER: Thank you, your Honor. 

Q (By MS. ALEXANDER) Could you describe just where you 

pointed. Upper back? 
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A 


Yeah 

., that would — that would be — I forget — 


10 

Q 


That's all right. Upper back — 


11 

A 


Upper back. 


12 

Q 


— left side? 


13 

A 


Left 

side. Yeah. 


14 



MR. 

BARRON: I don't know if it's clear though. Is 

that 

15 

the 

upper 

back? 


16 



MS . 

ALEXANDER: All right. Middle back. 


17 



Can 

we stipulate to the middle back, left side? 


18 



MR. 

BARRON: We've all seen it, so we all know what 

it 

19 

is . 





20 



MR. 

GROSSMAN: Yeah. 


21 



THE 

COURT: Okay. 


22 

Q 


(By 

MS. ALEXANDER) Did you go to the doctor because 

of 

23 

the 

pain? 



24 

A 


I — 

I told my wife that I thought we'd better go to 

the 

25 

hospital. 

And by the way, it's the spleen, spleen area. 


26 

Q 


Did 

you — did you go to the hospital? 


27 

A 


Yeah 

We — we — it was about 9:30, 10:00 o'clock 

at 

28 

night 

. We 

went to the hospital, and I was admitted to the 
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1 

emergency 

room. And — 


2 

Q 


Did 

you see a doctor then when you were at the emergency 

3 

room? 




4 

A 


Yes . 



5 

Q 


And 

did they do any tests like X-rays? 


6 

A 


They 

' did an X-ray. 


7 

Q 


And 

did they find something on the X-ray? 


8 

A 


Yes, 

they did. 


9 

Q 


At what point were you told that you had lung cancer 

9 

10 

A 


I remained in the hospital for a series of tests. They 


11 became more and more what they call intrusive. And it started 

12 out with an X-ray. They took a — a swab from down my nose. 

13 The next day they — they cut my throat and went down and took 

14 a clipping of the — of the lung and — 

15 MR. GROSSMAN: Objection, your Honor, may we approach? 

16 THE COURT: Yes. 

17 Please don't overhear our conversation. 

18 (The following bench conference was then had.) 

19 MR. GROSSMAN: The witness is describing the 

20 mediastinoscopy when they cut the throat. They didn't take a 

21 clipping of the lung. He's not a doctor. We went over this at 

22 his deposition. All of the doctors who have been called by the 

23 plaintiffs have said that there was no sniping from the lung 

24 during the mediastinoscopy, and the — for the witness to 

25 testify to the contrary is confusing to the jury. It's 

26 irrelevant where he understood that they took that sniping 

27 from, and it's prejudicial. 

28 MS. ALEXANDER: Well, you know, it's what his 
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1 understanding is and his state of mind. This goes to his pain 

2 and suffering and what he's been through. This is not — I 

3 have not presented him as a doctor. He's just telling what it 

4 is that he went through. 

5 THE COURT: Is he going to have much more of this? 

6 MS. ALEXANDER: No, I'm just trying to get through his 

7 diagnosis. 

8 THE COURT: What's the limiting instruction? 

9 MR. GROSSMAN: I would propose simply that he can say 


http://legacy.library.ucsf;e(iiLf/tid/fpn05aC0/pdfndustrydocuments.ucsf.edu/docs/kshd0001 



10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 

27 

28 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 

27 

28 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 


what procedures were performed on him and that he was told that 
he had lung cancer. 

MS. ALEXANDER: Let me just move on. 

MR. GROSSMAN: But I'd agree to a — I agree that there 
should be a limiting instruction, given the testimony that he 
just gave, that his testimony is not a diagnosis of his 
condition, and he's not a doctor and he doesn't understand what 
was done. 


MS. ALEXANDER: You know, I think that's ridiculous. 

This is a man who's talking about what he understood and what 
he's been through. I have not, nor has he, represented to be a 
doctor and give a diagnosis. 

THE COURT: I'm just going to give a limiting 
instruction. They can consider it as relates to his knowledge, 
his state of mind, but they can't consider it for the truth of 
whatever was told to him. Okay? 

MR. GROSSMAN: All right. Thank you. 

THE COURT: Okay. 

(Bench conference concluded.) 


SACRAMENTO COUNTY OFFICIAL COURT REPORTERS 
MICHELLE K. MADRID, CSR NO. 11401 


6833 

6834 


THE COURT: As to this testimony as to medical 
procedures, I'm going to advise you that you can consider this 
only as to the knowledge, state of mind of the witness, but not 
for the truth of whatever was stated to him. Okay? 

Q (By MS. ALEXANDER) I want to direct your attention to 

when a doctor first told you that you had lung cancer. Do you 
remember when that happened? 

A Yes. When the clipping was taken — 

Q Just a second. Just tell me when it was. 

A Right after the clipping was taken. 

Q Okay. And when you were told that you had lung cancer, 

did they give you around that time any prognosis, any idea of 
how long you would have to live? 

A Yes. I was referred to a Dr. Van Roy and a Dr. Jaffe. 

And Dr. Van Roy, in consultation with him, my wife and I went, 
and he gave me two months to live. 

Q Did you then have treatment? 

A Yes. He said if they do an aggressive treatment, which 

meant a combination of radiation and chemotherapy, that I may 

eek a year out. 

Q What kind of — then did you have radiation? 

A I underwent radiation and chemotherapy. 

Q Did you have them at the same time, both radiation and 

chemotherapy? 

A I had them concurrently. The chemotherapy lasted a 

longer time than the radiation. 

Q Is that when you lost your hair? 

A That was one of the times where I lost my hair, yes. 
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Q Then you were being treated in Santa Rosa; is that right? 

A Yes. 

Q What was your employment at the time you were diagnosed? 

A I was controller for a company called Northern California 

Magazine Services. 

Q And what was your job with them? 

A I — I was the controller. 

Q And doing accounting and that kind of thing? 

A Yes. 

Q When you were getting the treatments, were you able to 
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work? 


A No. I had to leave my job in order to take the 

treatments. 

Q Were any of these treatments actually in-patient where 

you had to go to the hospital? 

A They were — no. They were at a clinic. It was on a 

daily basis as far as the radiation. And I think — I really 
don't remember the frequency, but for — on a weekly basis for 
the — for the chemo. 

Q At some point did you go to Arizona? 

A Yes. I finished with the radiation treatment, and we 

then — there were still what they call two cycles left on the 
chemotherapy. We moved in anticipation of my death, and — 

Q Is that when you went down to Arizona? 

A Yeah. 

Q Did you have treatment for the cancer when you were in 

Arizona? 

A Yes. 
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1 Q You saw other doctors down there; is that right? 

2 A Yes. 

3 Q And did they also do a diagnosis and tests to make sure 

4 that they agreed with the diagnosis of lung cancer? 

5 A I believe they — all my records were forwarded to them. 

6 Q Well, did they do their own tests when you were in 

7 Arizona? 

8 A Not immediately. When I — I finished out my cycles of 

9 chemotherapy, and they took — at different intervals they took 


10 

CAT 

scans, PET 

scans to monitor my — my progress. 



11 

Q 

And then 

you returned to California, 

right? 



12 

A 

Uh, yes. 





13 

Q 

About in 

what year was that? 




14 

A 

Uh, that 

was in 2000 — in I believe 

the year 2000, 

15 

around March. 





16 

Q 

By the way, did you have a job when 

you were 

in 

Arizona? 

17 

A 

Yes. 





18 

Q 

Did you work down there? 




19 

A 

Yes . 





20 

Q 

What were 

i you doing? 




21 

A 

It was — 

■ I was the controller of a 

company 

called Aident 

22 

Fire 

Control Systems. And because of the 

— I had 

secured the 

23 

job 

just after 

the conclusion of the chemo 

treatments, 

but I 

24 

was 

just so ill 

. that I — I couidn't keep 

up with 

the 

work and 

25 

I had to leave 

that job. 




26 

Q 

When you 

came back to California, where did 

you 

receive 

27 

treatment? 





28 

A 

UC Davis 

Medical Center. 
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1 Q And at UC Davis we had — Dr. Gandara came to talk to us 

2 here. Was he one of your doctors? 

3 A Uh, he's my — he was one of my doctors. He's my main 

4 doctor. I had — 

5 Q Is he your main doctor now? 

6 A Yes. I had other doctors for radiation and for my brain 

7 surgery. 

8 Q But he's the one that oversees your care; is that right? 

9 A Correct. 

10 Q And then when you were here in California, you heard 

11 about that there was an incident when you were driving a car 


http://legacy.library.ucsf;e(liLfMd/fpn05aC0/pdfndustrydocuments.ucsf.edu/docs/kshd0001 



12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 

27 

28 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 

27 

28 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 


one night with your daughter and wife? 

A Yes. We were coming back from a wedding in Davis. We 

were on Highway 80 coming in to Sacramento, and I — I went 
into a seizure. And the car was going (indicating) all over 
the road, and my wife grabbed the wheel. I — I'm told my kid 
was screaming and, you know, very frightened. 

MR. GROSSMAN: Objection; hearsay. 

THE COURT: Sustained. That part is stricken. 

Q (By MS. ALEXANDER) Just stick to what you remember, not 

what you were told. 

A Okay. Well, when I went into the seizure, that was it. 

I mean, it was lights out. 

Q You don't remember anything after that? 

A After that? Uh, yeah. I remember the emergency 

treatment people coming and taking me out of the car. Well, it 
was a Dodge Durango. And I remember them asking me did I do 
any drinking, and we had not. This was a — there was no 
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alcohol at the wedding. 

Q So let me ask you about then when you were taken to the 

emergency room — 

THE COURT: Let's interrupt now. 

We'll take the lunch recess. Have a nice lunch. Please 
do not discuss the case. 1:30. Have a nice lunch. 1:30. 

(The following proceedings were then had in open court 
outside the presence of the jury.) 

THE COURT: The jury is outside. 

Mr. Paul. 

MR. PAUL: Thank you, your Honor. 

Your Honor, I know that — I don't want to apologize for 
Mr. Lucier, but we'll try to talk to him at lunch about trying 
to be a little more responsive, but I'm afraid there are still 
some lingering effects, if I can use that term. 

The second thing I wanted to talk to the Court about 
is — if we can just take five minutes when we come back after 
lunch — is about this ad issue, because I'm a little confused 
at this point. Since all these ads are in evidence and have 
been discussed with the jury already, perhaps we could just 
spend five minutes after we come back from lunch. 

THE COURT: Okay. Thank you. 

MR. PAUL: Thank you. 

(Lunch recess.) 

-oOo- 
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